CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT GAINESVILLE, 


SEPTEMBER TERM, 1848. 


No, 49.—Winiiam W. Hovper, plaintiff in error, vs. Toe State 
or Georgia, defendant. 


[1.] *It is the right of the Judge to express his opinion on the facts to the ju- 
ry, but not to direct their finding. 


[2.] In criminal cases, it is the right and duty of the Judge to instruct and effi- 
cially direct the jury, as to the law of the case, whilst they have, also, the 
right to judge of the law, as well as the facts. 


[3.] Inan indictment for murder, the Court instructed the jury that they “must 
find the defendant guilty of murder, of voluntary manslaughter, or not guilty.” 
Held, that the charge was an improper interference with the right of the ju- 
ry to find on the facts; because it precluded them from all inquiry as to any 
other grade of oftence, but murder and voluntary manslaughter. 


Indictment for murder, Habersham Superior Court, April 
Term, 1848. Tried before Judge Doveuerry. 


The facts may be found in the decision of the Court. 
Hintyer and J. W. H. Unperwoon, for plaintiff in error. 
W. H. Hutt, and Sou. Gent. Wacker, for defendant. 


By the Court.—Nissevr, J. delivering the opinion. 


This was an indictment for murder ; and upon the trail the pre- 
siding Judge instructed the jury in the following words: “ If you 
find the defendant guilty of manslaughter, it must be of volunta- 


*Note.—See Infra—Beal vs. Mann. 
VOL. V. 56 
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ry manslaughter; your verdict must find the defendant guilty of 
murder, of voluntary manslaughter, or not guilty.” The jury 
found the prisoner guilty of voluntary manslaughter, and a new 
trial was asked, upon several grounds—among them this, to wit: 
“ The Court erred in charging the jury, that if they found the de- 
fendant guilty of mans!aughter, if must be voluntary manslaugh- 
ter, and that their verdict must find the defendant guilty of mur- 
der, of voluntary manslaughter, or not guilty, and did not submit 
to the jury to find him guilty of involuntary manslaughter, either 
in the commission of an unlawful act, or in the commission of a 
lawful act without due caution and circumspection.” The new 
trial was refused, and the defendant excepted. 

We express no opinion upon any point made in this case, ex- 
cept one, and that is as to the manner of the Judge’s instructions 
to the jury. In that there is obviously error. This charge inter- 
feres with the province of the jury, because it directs their find- 
ing on the facts. 

The questions involved here, so far as civil actions are concern- 
ed, are not for the first time before this Court. We have in two 
cases, if no more, settled the rule. We have held, that in civil 
cases, it is the right and duty of the Judge to declare the law of 
the case to the jury, and I have no hesitation in saying, that the 
opinion of the Court upon the law is absolutely binding on the 
jury. To this extent goes the usage of our Courtsand the authori- 
ties in England and America; for nothing is more immovably set- 
tled, than that a new trial will be granted, where the verdict of the 
jury is contrary tothe law, as declared by the Court. And if the 
Court should err in the administration of the law, parties are for- 
tunately not without remedy. We have also held that it is the 
privilege and the duty of the Court, to comment upon the evi- 
dence, to pronounce upon its competency, and to sum it up, and 
its right to express its opinion upon the facts proven. As I 
took occasion to say, in the case of Anderson and others vs. the 
State of Georgia, the right of expressing an opinion on the 
facts, is of doubtful propriety. Indeed, I there said, “I do not 
think that the Court ought to give an opinion, but that the J udge’s 
power should be limited to summing up the facts, and to inferen- 
ces of law deducible from them.” I must here repeat the same 
conviction. In practice, it controls the verdict in nine cases 
in ten. It therefore defeats the right of trial by jury, guar- 
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anteed by the Constitution, and relieves the jury from that respon- 
sibility which is necessary to a proper discharge of their pecu- 
liar duty of giving judgment on the facts. It seems to me that it 
is particularly wrong in view of the fact, that, except in a few dis- 
tinguished instances, the verdict of a jury cannot be reached for 
a finding contrary to the facts, by any corrective tribunal. Through 
the jury, therefore, the Judge, as a general rule, is made irres- 
ponsible for his opinions on the evidence. I am aware, too, that 
there are cases where such a power in the Court, is not only de- 
sirable, but necessary. In cases of great complexity, it is right 
that the jury should have the aid of the Court in making up 
their verdict. How to limit the right of opinion, so as to secure 
it from abuse, and yet secure its advantages, is the difficulty. 
Now, the rule is without limitation. An opinion may be express- 
ed by the Court in all cases, and there is no restriction but that 
which good sense, and respect for the great fundamental doe- 
trine of trial by jury, imposes; a restriction which I am free to 
admit, has proven sufficient, very generally in our Courts, but 
which might not always be felt as any restriction atall. We pre- 
tend not to suggest any modification of the rule—to modify it, if, 
indeed necessary, belongs to the Legislature. We adhere to the 
rule. 

It is well settled in England and America. Lord Brougham, 
speaking of Lord Ellenborough, says : “ Lord Ellenborough was 
not one of those judges, who, in directing the jury, merely read 
over their notes, and let them guess at the opinions they have 
formed, leaving them without any help, or recommendation, in 
forming their ownjudgments. Upon each case that came before 
him he had an opinion, and while he left the decision to the jury, 
he intimated how he thought himself. This manner of perform- 
ing the office of a Judge, is now generally followed and most 
commonly approved.” 2 Brouwgham’s Miscellanies, Public Char- 
acters, p. 39. Iadduce this as evidence of what is the manner of 
instructing juries in England. Authority from thence, might be 
strengthened to any extent, but it is not necessary. ‘ 

[1.] Whilst we thus concede to the Judge the right of opinion 
on the facts, we have held, that he shall not direct the jury how 
they shall find, but shall leave that distinctly to them. The dis- 
tinction between opinion and direction, runs through all the books. 
Whiist the Judge may give to the jury his help or recommendation, 
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in making up their verdict, yet they are to be left free to judge 
for themselves. The judgment on the facts, should not be left 
by inference to the jury; it ought to be distinctly abandoned to 
them. Their unquestioned right ought to be inte,ligibly present- 
ed to them, and they ought to be invited to its exercise, in all ca- 
ses where the Court intimates anopinion. They should be made 
to feel that upon them alone, devolves the responsibility of their 
verdict. They ought not to be permitted to feel that they can 
take shelter under the opinion of the Court. See Ste//, Guardi- 
an, vs. Glass, 1 Kelly, 486,487. 2 Kelly 379, 380, 381. 

[2.] The case before us is on the criminal side of the Court. 
I have been considering this question in reference to civil causes. 
It remains to consider it in reference tocriminal cases. Our Pe- 
nal Code declares, “On every trial of a crime or offence, con- 
tained in this code, or for any crime or offence, the jury shall be 
judges of the law, and the fact, and shall in every case give a gen- 
eral verdict of guilty or not guilty, and on the acquittal of any 
defendant or prisoner, no new trial shall on any account be gran- 
ted by the Court.” Prince, 660. Juries were at Common Law 
in some sense judges of the law. Having the right of render- 
ing a general verdict, that right involved a judgment on the 
law as well as the facts, yet not such a judgment as neces- 
sarily to control the Court. The early commentators on the 
Common Law, notwithstanding they concede this right, yet hold 
that it is the duty of the jury to receive the law trom the Court. 
Thus Blackstone equivocally writes, “and such public or open 
verdict, may be either general, gui/ty or not guilty, or special, set- 
ting forth all the circumstances of the case, and praying the judg- 
ment of the Court whether, for instance, on the facts stated, it be 
murder, manslaughter, or no crime at all. This is where they 
doubt the matter of law, and therefore choose to leave it to the de- 
termination of the Court, though they have an unquestionable 
right of determining upon all the circumstances, and of finding a 
general verdict, ¢f they think proper soto hazard a breach of their 
oath, &c.” 4 Black. 361. Coke Lit. 228, a. 2 Hale, P. C. 313. 
Our Legislature have left no doubt about this matter. The ju” 
ries in Georgia can find no special verdict at law. They are de- 
clared to be judges of the law and the facts, and are required in 
every case, to give a general verdict of guilty or not, guilty; so 
jealous, and rightfully jealous, were our ancestors of the influence 
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of the State, upon the trial of a citizen charged with crime. We 
are not called upon in this case to determine the relative strength 
of the judgment of the Court and of the jury, upon the law in 
criminal cases, and shall express no opinion thereon. We only 
say that it is the right and duty of the Court to declare the law 
in criminal cases as well as in civil, and that it is at the same time 
the right of the jury to judge of the law, as well as of the facts in 
criminal cases. I would not be understood as holding, that it is 
not the province of the Court to give the law of the case dis- 
tinctly in charge to the jury—it is unquestionably its privilege and 
its duty to instruct them as-to what the law is, and officially to 
direct their finding as to the law, yet, at the same time, in such 
way as not to limit the range of their judgment. In short, the 
Court, in the full exercise of its own functions, must still obey the 
behest of the Statute, and concede to the jury the exercise of 
their judgment on all the law of the case. And this is all that 
seems to me necessary to be said on this branch of this discus- 
sion. We predicate our judgment of reversal upon the misdi- 
rection of the circuit Judge as to the facts of this case. 

[3.| The rule upon this subject I have stated. Is there not 
something more in this charge than an expression of opinion ? 
As it comes to us, there is no statement of the evidence; no sum- 
ming up of the testimony; no hypothetical presentation of the 
facts; no submission of them, to the judgment of the jury. The 
Court assumes the facts, and upon that assumption directs the 
finding—it is more than directing, itis mandatory. In looking at 
the instructions to juries, particularly in criminal cases, of the able 
men of the English and American Bench, one is struck with the 
laborious effort of the Judge to inform them, to lay down the le- 

_galland marks by which their finding is to beguided, and to eluci- 
date the facts—not the less, with the carefulness in the handling 
of the facts, with which they avoid trenching upon the appropri- 
ate duty of the jury. Here we hold the right of trial by jury 
sacred. It is secured by constitutional provision. Our organic 
law proclaims that it shall remain inviolate. It is the solemn du- 
ty of Courts to respect the injunctions of the Constitution. 
No man is tried by his peers, when the Court directs the jury on 
the testimony in his case. It is true, that as the laws gre made 
by the people, and Judges hold office as the agents of the people, 
the presumptions are greatly in favor of Courts leaning, if they 
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lean at all,in favor of popular rights. Yet there might come 
a time, and the time create the man, who from mere love of pow- 
er, or from mere corrupt motives, might absorb the power of both 
Court and jury. And judicial tyranny is not the less to be dread- 
ed and avoided, because the people are ignorant of it, or acqui- 
es-e init. Of all despotisms, that of the Bench is the most easily 
assumed and perpetuated. In this country, the people are slow 
to believe any thing evil of thei: magistrates. When elected, the 
Judge becomes to them a new man, and they look most favora- 
bly at all his acts. This is owing to that reverence for the law, 
which so eminently characterises the citizens of the Union. 
These remarks are made without reference to the able Judge 
who presided in this case, or to any other Judge. and alone to 
illustrate the necessity of maintaining this non-intervention rule, 
with rigid severity. ‘The charge under consideration denies'the 
right of the jury, both on the facts and the law, to fiud the defen- 
dant guilty of any thing, but murder or voluntary manslaughter. 
You must find him guilty, says the Judge of murder, of volunta- 
ry manslaughter, or not guilty of any crime. ‘The instruction 
shuts them up to a finding of the defendant guilty of murder, or 
voluntary manslaughter. They are piecluded from considering 
the testimony in reference to involuntary manslaughter, or justi- 
fiabie homicide. This charge would not have been in its effect 
any more directory, if it had said, the evidence makes out a case of 
murder, or of voluntary manslaughter, and I direct you to find the 
one or the other. Nor would it more effectually have precluded 
the jury from considering the question, whether the defendant 
was proven guilty of involuntary manslaughter, if it had said, 
the evidence does not make out a case of involuntary manslaugiter, 
and I direct you not to find him guiity of involuntary manslaugh- 
ter. Whilst it leaves them free to consider whether the de-— 
fendant is guilty of murder or voluntary manslaughter, it shuts 
out from their consideration all other grades of offence. See 
MeLanahan et al. vs. Universal Ins. Company, 1 Peters, 
182. The State vs. Cassader, 1 N. §& McCord, 98. 5 Por- 
ter,215. 9 Leigh, 678. 2 Humph.181, 311. 11 Verm.621. 7 
Gill and Johns. 44, 78. 3 Brevard, 514. 2 McMullan, 425. 4 
Humph. 154. 16 Peters,319. 5 Alab.666. 1 Alab.622. 9 Pe- 
ters, 292,418, 541. 8 Mississippi, 228. 11 G. & Johns, 472. 
Judgment reversed. 
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No.50.—Mayor, &c., of the city of Rome, plaintiffs in error. rs, E- 
F. B. Lumexin end Joun H. Unperwoop, defendants in error. 


L1.] When a person obtains a license to reiail spiritnons liquors, within the lim- 
its of acounty, fortwelve mouths, fromthe Clerk of the Iuferior Court, uccord- 
ing to the provisions of the Act of 1809, and pays a valuable considtration 
therefor: the corporate authorities of a city council, by an ordinance enacted 
subsequent to the date of snch license, cannot within the limits of the same 
county, impose and collect any additionzl tax, or impair the vights of the par- 


ty, acquired under the law, as it stood at the time such ticense was grauted. 


Certiorari—F loyd Superior Court, before Judge Wrieut, 
May Term, 1848. 


Judge Lumpkin did not preside in this cause, one of the parties 
being a relative. 


The city of Rome was incorporated by an Act approved 29th 
day of December, 1847. On the same day, and before the or- 
ganization of the corporate authorities, the defendants obtained 
license from the Clerk of the Inferior Court of Floyd county, to 
retail spirituous liquors in said county. After their organization, 
the Mayor and Aldermen of the city of Rome passed an ordi- . 
nance requiring persons retailing liquors within the corporate 
limits, to pay for a license a sum not exceeding fifty dollars into 
the Treasury of the city. The defendants in error failed to take 
out a license from the corporate authorities, whereupon, after a 
hearing before the Council, they were fined the sum of $25 00. 
A certiorari was applied for and granted by the Judge of the 
Superior Court, and upon a hearing, was sustained by the Court ; 
to which decision upon the certiorari, the council, by their attor- 
neys, excepted, and have assigned the same as erroneous. 


W. H. Unperwoon, for plaintiff in error. 


W. H. Hort, and T. R. R. Coss, representing Hackett, for 


defendant in error. 
By the Court—W arner, J., delivering the opinion. 


From the record in this case, it appears that the defendants in 
error were fined twenty-five dollars for an alleged violation of 
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the corporation laws of the city of Rome in this, that they re- 
tailed spirituous liquors, within the limits of said curporation, 
without having obtained a license from the corporate authorities 
of the city, as required by an ordinance thereof, The defendants 
obtained a certioriari from the Superior Court, directed to the 
Mayor and Aldermen of the city, and upon the hearing thereof, 
the Superior Court reversed the judgment of the City Council, 
and sustained the certiorari; whereupon, the City Council excep- 
ted, and now assign the same for error here. 

[1.] On the 29th December, 1847, the city of Rome was incor- 
porated, and on the same day, the defendants in error obtained from 
the Clerk of the Inferior Court of Floyd county, a license to ré- 
tail on the south side of Broad street, for one year from that date. 
By the 18th section of the Act of incorporation, the Mayor and 
City Council, are empowered to license persons to retail, and sell 
by retail, spirituous liquors within the city ; and that no person 
shall sell by retail any spirituous liquors, within the same, with- 
out first obtaining such license, for which they shall pay a sum 
not exceeding fifty dollars. Acts of 1847, p.55. The date of the 
ordinance of the City Council of Rome, is not made to appear by 
the record; but it must necessarily have been subsequent to the 
date of the license from the Clerk of the Inferior Court. At 
the time the defendants in error obtained their license from the 
Clerk to retail in the county of Floyd, for one year, there was no 
law in existence, enacted by the corporate authorities of the city 
of Rome, which required a license to be obtained, for retailing 
within the limits of the city ; and the question now is, whether 
the defendants in error can be required, after paying the sum re- 
quired by the Act of 1809, to the county for license to retail with- 
in the limits thereof,to pay another sum for license to retail, to 
the corporation, within the same county. Weare of the opinion, 
when the defendants iu error paid tothe Clerk of the Inferior Court 
of Floyd county, the amount of money required by the Act of 
1809, and obtained a license to retail spirituous liquors within 
the limits of the county, for the period of one year from the date 
thereof, in consideration of such payment, the ordinance of the 
City Council of Rome, enacted and promulgated subsequent to 
the obtaining such license, cannot impair or defeat the right of 
the defendauts so to retail, for the period of time stipulated in 
such license. We think it is quite apparent, the Legislature did 





























.GAINESVILLE, SEPTEMBER TERM, 1848. 449 


Hardin vs. The Central Bank of Georgia. 
not intend the retailer of spirituous liquors should pay for, and 
obtain license, from both the county and the City Council. The 
twenty-seventh section of the tenth division of the penal code, 
imposes a penalty upon all retailers of spirituous liquors, without 
a license from the Inferior Court of the county, except in corpo- 
rations, or cities, where by law, authority to grant licenses is 
vested in the corporate authorities of such towns, or cities. Prince, 
649. When a retailer retails within the limits of a corporate 
town, or city, authorised by law to grant license, he is not indict- 
able for retailing without license from the Inferior Court. If the 
corporation ordinance of the city of Rome had been enacted, in 
accordance with the provisions of the Statute prohibiting the re- 
tail of spirituous liquors, at the time the defendants obtained their 
license from the Inferior Court, then they would have been re- 
quired to procure a license from the corporate authorities of the 
city, to retail within its limits, and not from the Inferior Court; 
but having obtained a license from the Inferior Court, in accord- 
ance with the law, and having paid a valuable consideration there- 
for, before the corporate authorities had enacted any law or 
ordinance upon the subject, they will be entitled to the full bene- 
fit of their contract under the law, as it stood at the time they 
obtained their license to retail, within the limits of the county of 
Floyd, without the payment of any additional sum of money, to 








the corporation. 
Let the judgment of the Court below be affirmed. 





No. 51.—Winuiam Haron, e¢ ai. plaintiff in error, vs. THE 
CrenTRAL BANK or Georeta, defendant. 


[1.] A letter addressed by the plaintiff ’s attorney to the sheriff, authorising him 
to allow certain designated payments, in calculating the amount remaining 
due on sundry fi. fas. against the defendants, does not give that officer the 


right to enter those sums as credi‘s upon said fi. fas. 
Rule nisi, against the sheriff, in Floyd Superior Court, deci- 


ded by Judge Wricut, May Term, 1848. 
VOL. ¥. 57 
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The facts are fully set out in the opinion of the Court. 






W. H. Unperwoop, for plaintiff in error. 






Wm. Martin, for defendant. 






By the Court—Lumpxtn, J. delivering the opinion. 










{1.] At April Term, 1848, of the Superior Court of Floyd 
county, Wm. Martin, as counsel for the Central Bank, moved the 
Court that Thomas S. Price, dep. sheriff of said county, return 
sundry fi. fas. in favor of the Bank against Wm. Hardin, and oth- 
ers, into Court, with his actings and doings thereon, and shew 
cause, so soon as counsel could be heard, why he should not pay 
to the plaintiffs $8,696 75. The dep. sheriff returned two execu- 
tions into Court, between the parties, together with the sum of 
$385 10, as the balance due thereon, having entered divers cred- 
its in extinguishment of the rest of the principal, interest and 
cost, for which said executions issued, and done, as he alleged, by 
virtue of a communication to that effect, from the attorney of the 
creditor to Samuel Johnson, his predecessor in office. This let- 
ter was as follows: “ Dahlonega, 27th January, 1848. Early af- 
ter your letter of the 14th Dec. last, was written, I received it, 
but was prevented by sickness, from giving you an earlier an- 
swer. I wish you to collect from Col. Hardin, all the claims 1 
represent against him, in favor of the Central Bank. Let the 
collection be made as soon as possible, and please inform me of 
your progress in the case. Please pay all the money you can 
collect, to me, and not to the Bank, as I am entitled to my com- 
missions out of it, and it will cause me some trouble to send to 
Milledgeville. If the collection should not be completed until 
your successor is qualified, please hand him this letter as a part 
of your instructions. The cases against H. T. Hardin are set- 
tled; besides which, we allow Col. Hardin the following credits, 
by which you may make correct calculations on the remaining 
cases, to-wit; 8th Nov. 1844, $1875 77. 18th March, 1846, 
$1513. 20th Feb. 1847, $480. 6th March, 1847, $2000. 6th 
Nov. 1847, $1000. Most of these payments are made at Bank, 
but are credited on the fi. fas. and I have instructions to allow 




























them.” 
Upon the pretended authority of this letter, Price, the D. Sher- 
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iff, indorsed the following credits on the executions: “Received 
at the Central Bank of Georgia, two thousand dollars on the 
within fi. fa. which I am authorized to credit by Wm. Martin, the 
Bank Attorney, by letter, to bear date from the sixth of March, 
eighteen hundred and forty-seven; also, received at the Central 
Bank of Georgia, one thousand dollars on the within fi. fa. which 
I am authorized to credit by said Attorney, Wm. Martin, by let- 
ter, to bear date the sixth of November, eighteen hundred and forty 
seven. This 13th day of March, 1848, (signed,) Thos. S. Price, 
D. Sheriff.” And again, “ March 18th, 1846, received at the Cen- 
tral Bank of Ga. fifteen hundred and thirteen dollars, on the with- 
in fi.,fa. which I am authorized to credit by Wm. Martin, Bank 
Attorney, by letter, (signed,) Thos. 8. Price, D. Sheriff.” 

By an inspection of the executions, it- appears that only one of 
the credits specified by Mr. Martin, viz: that for $480, was en- 
tered on the two executions returned into Court as having been 
received at the bank. No notice seems to have been taken by 
the D. Sheriff, of the payment of $1895,77, although it bears date 
subsequent to the executions, and would, if applied to their dis- 
charge, have overpaid them by some fifteen hundred dollars. 
Why he selected the other three, and made no reference to this, 
he does not explain. He states that he acted “im good faith,” in 
indorsing these credits; and as his return is made under oath, we 
are bound to believe him. 

Judge Wright passed the following order: “It appearing to 
the Court that Thomas 8. Price, D. Sheriff, has entered certain 
credits on the fi. fas. in favor of the Central Bank, against Wm. 
Hardin and others, without receiving any money whatever, on 
the supposed authority of a letter from William Martin, attorney 
of the plaintiff, and by a misconstruction thereof, ordered, that 
said Price erase and strike out said credits; and that the execu- 
tions proceed as though they had not been entered.” 

The defendants in fi. fa. being present in Court, and heard by 
their counsel, objected to this rule; and we are now called on 
by them to reverse it as erroneous. 

To our minds, nothing can be clearer than that the presiding 
Judge was right in granting it, and that the letter of Mr. Martin, 
the attorney of the Bank, was no authority for entering these pay- 
ments, upon these or any other executions. For the sheriff to al- 
low certain amounts, in ascertaining the balance due upon an ex- 
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ecution in his hand, (the only thing he was instructed to do in 
this case,) is one thing. To credit these sums, as monies received 
at the Central Bank of Georgia, is quite a different matter. The 
officer concedes, by his return, that no money, except the $385 10 
had been paid him, and refers to the letter as his warrant for ma- 
king these entries. That failing to sanction the act, the Court 
below could not do otherwise than order these entries to be erased- 
It would be competent, we apprehend, for the sheriff to correct 
his own entries, when made through mistake. Of the power of 
the Court to direct it to be done, there can be no doubt. The 
contents of this letter may have justified the sheriff in not raising 
the amount apparently due upon these executions, so far as to 
protect him from being ruled. But it could, we repeat, afford 
no authority for selecting three out of five payments mentioned, 
and entering them as payments made at the Bank. 

No issue of fact was tendered by the defendants, suggesting pay- 
ment; no affidavit of illegality filed on that ground, and no appli- 
cation made, to have these sums credited upon the executions. 
The Circuit Judge felt warranted, therefore, in ordering these fi. 

fas. to proceed—convinced, too, as he no doubt was, from the facts 
before him, that a part of these payments, at least, were applica- 
ble to other executions, which had existed between the parties. 

Judgment affirmed. 





No. 52.—WiiuiaM Harpy, plaintiff in error vs. Ex1zan Lump- 
KIN, defendant. 


[1.] In actions “onthe case for words,” where the damages assessed are less 
than forty shillings, the plaintiff can have no more costs than damages. 


Illegality—from Floyd Superior Court, decided by Judge 
Wrieut, May Term, 1848. 


The facts are found in the opinion of the Court. 


W. iH. Hutt, and T. R. R. Coss, representing Hackett, for 
plaintiff in error. 
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Wn. H. Unperwoop, and Wm. Martin, for defendant in 
error. 


Judge Lumpxin did not preside in this cause, the defendant 
in error being a relative. 


By the Court—Nisset, J. delivering the opinion, 


[1.] In an action for slander, Elijah Lumpkin recovered of 
Wm. Hardin ten cents damages, and costs of suit. The finding 
of the jury was in these words: “ We, the jury, find ten cents 
and costs of suit for the plaintiff.” The defendant below paid 
the ten cents damages, and ten cents of the costs, and the Court 
then sitting, passed an order that he be authorised to enter up 
judgment against the plaintiff, for the excess of costs over ten 
cents. Execution issued upon this judgment, and the defendant 
in execution, who was the plaintiff in the action, filed to it an af- 
fidavit ofillegality, alleging that, according to law, he was entitled 
to full costs upon the verdict ; the plaintiff in 7. fa. replied that by 
law, in actions of slander, where the finding for the plaintiff is 
less than forty shillings, he is entitled to no more costs than dam- 
ages. Judge Wright determined in favor of the illegality, and 
we think Judge Wright was wrong. 

Weare governed in our judgment by our Stacasp-nthi Act of 
1767. By the 8th sect. of that Act, it is declared that “in all actions 
upon the case for slanderous words, to be sued or prosecuted by 
any person or persons in the General Court in this province, or 
in any other Court having power to hold piea of the same, after 
the passing of this Act, if the jury, upon the trial of the issue in 
such action, or the jury that shall inquire of the damages, do find 
or assess the damage under forty shillings, then the plaintiff or 
plaintiffs in such action, shall have and recover only so much 
costs as the damage so given or assessed amount unto, without 
any further increase of the same, any law, statute, custom, or 
usage to the contrary in any wise notwithstanding.” Prince, 
576. This is a Provincial Statute, and was adopted by the Leg- 
islature in 1784. It is, in substance, a copy of the Statute of 
James upon the subject. The Legislature adopted it as it was 
of force on the 14th day of May, 1776. The British Statutes, 
adopted by the Act of ’84, were adopted with the judicial con- 
structions of the English Courts. The British Statute of James, 
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of which the above section is in substance a part, has never been 
adopted in this country. The Provincial Act of ’67, is a Statute 
of our own, first passed by the Province of Georgia, and in ’84 made 
a law of the State by Act of the Legislature. We are not, there- 
fore, bound by the constructions of the Statute of James, by the 
Courts of Great Britain. We are told that exceptions have been 
made in that country to that Act, one of which is, that where the’ 
jury find damages under forty shillings, and also find the costs, 
the plaintiff is entitled to full costs. It is claimed that this is a 
verdict of that kind, and therefore this plaintiff is entitled to full 
costs. It is true, that in an action for words, in themselves action- 
able, with an averment of special damages, if it clearly appear 
as by a special verdict, and separate assessment, that the special 
damages were actually considered by the jury, the case, by the de- 
cisions in England, is not within the Statute of James. 1 Vent.93, 
1 Mod.31. 2 Reb.589. 2 Starkie, 108. There are also other excep- 
tions. To this idea, drawn from the English Courts, it may be 
replied that this verdict is not within the exception. The rule 
that makes it, requires that the words be actionable within them- 
selves, which is the case here. That there also be, in the decla- 
ration, a claim for special damage, which is not made in this 
case, and that the jury did actually consider of the special dama- 
ages ; which fact is manifested by a special verdict or separate 
assessment. In this case the verdict is not special; there is no 
separate assessment. The jury find ten cents damages, and costs. 
We understand them to mean ten cents damages and the costs 
which the law prescribes in such cases. But if the case was with- 
in the exception, it is not an exception to our Statute, and is not 
obligatory upon this Court. We have adopted the Common 
Law, and many British Statutes, with the well settled judicial 
construction of them, but this is not one of them. This is a Stat- 
ute, I repeat, of our own enactment. It is of force here by its 
own inherent vigor, derived from the Legislature. The Leg- 
islatur> have not adopted the decis ons which have been made: 
upon a prior and analagous Statute in England. They intended 
to avoid doing that very thing—else, why legislate at all upon the 
subject? Why not adopt the English Statute, and thereby the 
constructions made upon it. The provincial Legislature intend- 
ed, without doubt, to adopt the Statute of James, as it originally 
stood, without the judicial constructions, and the Legislature of 
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’84, which continued it in force, intended to dothesame. Asthe 
Act of 1767 was in force upon the people of this Province in 
1776, so is it at this day, the law of the State, and so is it binding 
upon this Court. Whatever judicial constructions were put up- 
on it, if any, intervening its date and 1777, would be also bind- 
ing upon us. We know of none. It is, under.this view of the 
whole subject, the duty of this Court to take this Act as we find 
it, on the Statute Book, and to give it effect according to its pri- 
maly meaning and intent. We have no power to make excep- 
tions which the Legislature have not made—not only so, but 
which they intended to exclude. It is manifest from the wording 
of the section applicable to this case, that they intended to admit 
no exception, and to exclude all, which judicial legislation had 
engrafted upon the Statute of James. The section embraces 
“ail actions upon the case for slanderous words ;” in all these, 
where the damages are under forty shillings, the plaintiff shall 
“have and recover only so much costs as the damages so given 
or assessed amount unto, without any farther increase of the same.” 
And to put aside all previous laws upon this subject, the Legisla- 
ture adds this very specific repealing clause, “ any law, Statute, 
custom or. usage to the contrary, in any wise, notwithstanding.” 
The Legislature intended that ino action for slanderous words, 
where the damage assessed does not amount to forty shillings, 
should the plaintiff have more costs than damages. Such is our 
understanding of the Act of 1667, and we will give it effect ac- 
cordingly, the more cheerfully because its policy meets our 
hearty approval. That policy is to prevent. frivolous'suits for 
slander. To keep out of the Courts those little neighborhood 
jars, which ought to be unnoticed, or which can be settled in the 
Courts of the fire-side, and which acquire ten fold potency and 
malignity, by introducing them into the Courts of Justice. 
Let the judgment of the Court below be reversed. 
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No. 53.—James S. Bratt, heir at law, plaintiff in error, vs. Joun 
H. Mann, executor, &c. defendant. 






[1.] The usual mode in which assent to a will is manifested, is by subscribing 
it, or acknowledging the signature in the presence of the witnesses, and ordi- 

Ds narily, the execution would constitute sufficient evidence of the testator’s 
knowledge of its contents. 

[2.] The presumption is strong against a party preparing a will, who takes aben- 
efit under it, and although it will not be declared void on that account, strong 
evidence of intention in such case, will be required. 

[3.] In an issue of devisavit vel non, the Court will notremand a cause for a re- 
hearing, notwithstanding the irregularities committed on the trial—being sat- 
isfied from the testimony, that justice has been done, especially. if the provis- 
jons of the will furnish intrinsic evidence of its reasonableness, and the Court 
and jury, on the trial below, concurred in opinion, both as to the capacity of 
the testator, and the fairness of the will. 















[4.] For the Court to announce at the close of the testimony, that its mind was 
fixed and unalterably made up, upon the merits of the case, and‘ then to ar- 
rest the argument before its conclusion, is an unwarrantable interference with 
the rights and privileges of both counsel and jury. 








[5.] The Court has the power to express to the jury its opinion upon the facts, 
but to its exercise there are assignable limits, and in a doubtful case, this in- 
fringement upon the peculiar province of the jury, would constitute sufficient 
ground for a new tuial.* 








Caveat to Will—Tried in Cass Superior Court, before Judge 
Wrieut, August term, 1848. 






The facts are incorporated at large, in the opinion of the 
Court. : 






McDonatp, for plaintiff in error. 









In arguing this case, I want it to be kept: in mind— 
1st. That the will was written at the house of John H. Mann. 
2d. That it is in his hand writing. 
3d. That there was no one there except Mann, the testator, 
and the servant of the latter. 

4th. That he came to Mann’s house in extremely bad health, 
and the will was executed within a little more than twenty-four 
hours after his arrival. 









*See Supra—Holder vs. the State. 
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5th. That he had written a will with his own hand, with which 
he was satisfied but a few days before. 

6th. That there was no evidence that the testator knew the 
contents of the will. 

In such a case there must be proof of the knowledge of the con- 
tents of the instrument. When the person who prepares the in- 
strument, or conducts its execution, is himself benefitted by its 
dispositions, evidence of the signing alone will not be sufficient, 
but the proof must go to the knowledge of the contents of the in- 
strument. 1 Wiiliams’ Ex. 219. There must be very clear 
proof of volition and capacity, as well as of a knowledge of the 
contents of the instrument. Jb. 63. So stringent was the rule 
of the Civil Law, that qui se scripsit heredem, could take no benefit 
under the will. There cannot be too great a security against 
fraud in making wills. The rule of the Civil Law is the only 
safe one. It effectually prevents fraud by writers of wills, in their 
own favor. Another rule of the Roman law, for the. security of 
testaments, was thatthe name of the heir should be expressed,by 
the hand writing of either the testator, or of the witnesses.. “Us 
per manus testatoris vel testium, nomen heredis exprimatur.” Lib, 
2, tit. 10, section 4, Justinian’s Institutes. Such a regulation 
gives an assurance, that the testator will, in all cases, know the 
contents of the testathent, and effectually protects him against im- 
position. The rule of the English Law is lessstringent. By the 
_ Civil Law, if the writer took a benefit under the will, it was void, 
whether the testator knew the contents or not; by the English 
Law, he may take the benefit, provided he can prove that the 
testator knew the contents of the will. This constitutes the only 
difference between the codes. By the Roman Law, the will of 
Stallings is void. By the English Law, it is equally so, unless a 
knowledge of its contents can be brought home to the testator. No 
part of the proof is such as to warrant the inference, that the con- 
tents were known to him. Every thing that he said ‘at the time 
of the execution of the will, and the fact that the will was on his 
bed when the witnesses came in, and the declaration that he had 
been making his will, are perfectly consistent with a total igno- 
rance of its contents. It is nothing more than what a testator 
in ordinary cases would do, and in ordinary cases, cases in which 
the legatee is not the writer of the will, it is sufficient. But ifa 
legatee write a will, the law of England requires that the proof 
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should be clear and decisive. The balance must not be left in 
equilibrio; the proof must not merely go to the act of signiug, but 
to the knowledge of the contents of the paper. In ordinary ca- 
ses this is not necessary, but the person who prepares the instru- 
ment and conducts the execution of it, is himself an interested 
person, his conduct must be watched as that of an interested per- 
son. Pashe vs. Ollat,1 Ecc. Rep. 273. 

The law is extremely jealous to protect the unwary against 
undue influence and control, Where the relation of confidence 
exists, and the party frames the instrument for his own advan- 
tage and benefit, every presumption arises against the transac- 
tion. It is not necessary to prove fraud and circumvention; he 
must remove the presumption by clear and satisfactory proof. 3 
Eng. Eil. Rep. 172,174, Ingram vs. Wyatt. 

There ought to be evidence going distinctly to show the nature 
of the testamentary acts, something going distinctly to their na- 
ture and contents, in order for the circumstances to supply the 
want of instructions, and the absence of explanations at the exe- 
cution. Less than this will not besufficient to supply the demands 
of the law, and to overcome the suspicions attaching upon the in- 
structions. 3 Ec. Rep. 200. 

In this case, the Court pronounced against the will. Upon this 
judgment an appeal was prosecuted to the delegates. It was 
held under consideration there, from the 20th January, to 8th Ju- 
ly, and the Court were, on the latter day, equally divided in opin- 
ion, and no sentence was pronounced. 5 Ec. Rep. 183. After 
other judges were called in, the sentence of the Court of Prerog- 
ative was reversed. The Court of Delegates did not disaffirm 
any of the principles of law laid down by the Judge of the Court 
of Prerogative. Jb. 184. They thought the facts warranted a 
different conclusion. There was evidence which went very far 
to prove a knowledge of the contents of the will. In fact, the 
testator referred directly to what he had done in his will. Speak- 
ing of Henry Wyatt, the legatee, the testator remarked, “if he 
wants money now, he wont want it whenI am gone.” At another 
time he said, “I have made Henry quite independent of his fa- 
ther, and every one else,” and again he said, “his father has not 
much to leave him, but I have taken care of him. 3 Ec. Rep. 
201. 

The Lord Chancellor, before whom a petition was presented 
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for a Commission of Review of the decision of the Court of .Del- 
egates, said that unless he could be satisfied that the principles 
of law on which that Court decided were wrong, or that the facts 
were mis-stated, or misunderstood, he could not recommend the 
Crown to grant a Commission of Review; a doubt was not suffi- 
cient, he must be convinced that they were clearly wrong. He 
said also, that the testimony had raised doubts in his mind, that 
nothing that he had heard hadremoved. 5 Ec. Rep. 185. 

Where a paper has been drawn up by a person for his own 
benefit, or where he takes a considerable benefit under it, the pre- 
sumption lies strongly against the act, and it requires to be pro- 
ved by satisfactory evidence, dehors the instrument, that it was a 
free and voluntary act of a capable testator, and executed with 
a full knowledge of its contents and effects. 6 Ee. Rep. 409. 
The probability of the testamentary dispositions will not aid the 
case, for the party confided in, who wished to practice an impo- 
sition for his own benefit, would draft the instrument according 
to such probability. He might even acqu@int himself with pti- 
or declarations of the party, so as to mould the instrument in 
conformity to them, while the testator himself may have aban- 
doned his previously declared purposes, 

In the case of Barry vs. Butlin, the Court reviewed the author- 
ities on this subject, and recognised the rule, that there are cases 
ot wills prepared by a legatee, so pregnant with suspicion that they 
ought to be pronounced against in the absence of evidence in their 
support, and that extending to clear knowledge of the contents 
by the supposed testator, and that instructions proceeding from 
him, or the reading over of the instrument by or to him, are the 
most satisfactory evidence of such knowledge. 6 Ec. Rep. 418, 
One of the cases of such wills, so pregnant with. suspicion, is 
where the legatee takes a considerable benefit under it. 

In the case of Barry vs. Butlin above referred to, there was 
proof of capacity and intention or volition, and of a circumstance 
which led to the necessary conclusion, that he knew the contents 
of the will. The testator sent to desire a witness to come and 
see him execute his will. One of the witnesses testified that. the 
testator declared it to be his last will and testament, and reques- 
ted him to witness it. The draft of the will, in a page of it, is 
twice altered in the hand writing of the testator, “ which,” the 
Court remarks, “distinctly proves his mind was employed on 
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the subject, and affords reasonable evidence that he was cogni- 
zant of the contents.” Jb. 421. In the case of Scallings, he 
made no remark in respect to the contents of his will, or the dis- 
positions he had made of his property, nor is there proof of an al- 
teration of the will in his own hand writing, or of the slightest 
circumstance, that he knew the contents of the will. 

In the case of Barry, the will was executed on the 14th Sep- 
tember, 1827. Jb. 407. Testator died 13th March, 1833. The 
deceased went to the draftsman of his will in his own carriage, 
openly and unattended by Whitehead, one of the principal lega- 
tees. Ib. 416. 

Mr. Stallings, during his last illness, made a will with his own 
hand, with which he is satisfied. He leaves home, goes to Augus- 
* ta, to the house of the writer of the will, is there alone with him. 
and in little more than twenty-four hours, a will is executed, giving 
the writer a considerable legacy, and there is no proof that the 
testator knew the contents of the will. 

The onus of the proof may be increased by circumstances, 
such as unbounded confidence in the drawer of the will. The 
greater the confidence, the more clear and satisfactory should be 
the proof. Pashe vs. Ollat,1 Ec. Rep.273. This is arule foun- 
ded in reason, for the greater the confidence, the less probabili- 
ty that the testator would require the will to be read. For a 
stranger to draw a will, there being no confidence, the testator 
would demand a reading of it, 

In the case of Raworth vs. Marriott, the same principle is re- 
cognised. In that case, the confidential attorney of the testator 
drew the will ; he was one of the residuary legatees, and received 
also, a pecuniary legacy. An issue of devisavit vel non was made 
and the will was sustained. The evidence is not given, nor is it to 
be further inferred, than that there was no direct evidence that 
the testator knew the contents of the will, but that there was cir- 
cumstantial evidence that he did. It was contended on one hand, 
that the fact could be proven by direct evidencé only, while on 
the other, it was insisted that where a testator was of sound and 
disposing mind, and executed a will, the law presumed that he was 
cognizant of the contents. But the Master of the Rolls declared 
that it will be the duty of the Judge who tries the validity of such 
a will, to call the attention of the jury to the particular circum- 
stances, and to state to them that the testator knew the contents 
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of the will; but it will not be the duty of the Judge to state to 
the jury, that they must come to that conclusion upon diréct tes- 
timony only, and that they must exclude from their considera- 
tion, all circumstantial evidence. 7 Eng. Con. Ch. Rep. 200, 206. 

The Court erred in instructing the jury in matter of fact. 
Tucker vs. Tucker, 1 Kelly, 235. Stell, Guardian, vs. Glass, Ib. 
486-7. 


; 


Hoover & Peeptes, representing AKIN, for defendant. 
By the Court.—Lumpkin, J. delivering the opinion. 


James G. Stallings, for some years past a citizen of Cass coun- 
ty, in this State, reached Augusta, in bad health, on the twelfth 
day of August, 1847, and took up his abode with John H. Mann, 
a relative by marriage. He executed his will at 8 o’clock on the - 
morning of the ensuing day, and died four days thereafter. The 
following is a copy of his will: “In the name of God, Amen! . 
I, James G. Stallings, of the county of Cass, in said State, being 
of sound mind and memory, make this to be my last will and tes- 
tament, to-wit: First, I willthat all my just debts be first paid. Se- 
condly. I give to my friend, John H. Mann, my old woman Be- 
Jah, her daughter Lucinda and Lucinda’s children, Daniel, So- 
phy, Dicey, Henry and her infant, and my sorrel mare and bug- 
gy. I also give him the future issue of the females. Thirdly, I 
give to my cousin, Charlotte Stallings, my old woman Becky, her 
daughter Sarah, and Sarah’s children, Becky and Anderson, and 
the future issue of the females. Fourthly, I give to my cousin 
Harriett, the wife of George W. Terrentine, during her life, 
my negroes Henry and Monday, and to be held by the said 
Charlotte Stallings, in trust fur her sole and separate use during 
her life, as aforesaid; and after her death, I give and bequeath said ne- 
groestosaid Charlotte Stallings, to her and herheirsforever. Fifth- 
ly, I will that all the rest and residue of my estate be sold by my 
executor, at public or private sale, my negroes choosing their 
owners, to be approved by my executor, and the proceeds arising 
from said sale, I give and bequeath to my nephew ames 5. Beail, 
upon the following trusts: im trust for my two nieces, the sisters 
of the said James S. Beall, Valinda Towns and Elza Town- 
send, to be divided equally between them, during the:r respec- 
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tive lives, and at their deaths, their portionsrespectively to be held 
by the said James S. im trust for their children, respectively, 
share and share alike, until they marry, or arrive at lawful age. 
Sixthly, I give to the Trustees of the Methodist church in Augus- 
ta, fifty dollars, to aid in purchasing or building a parsonage 
house. I also give to said church fifty dollars, to be paid to and 
used by the preacher in charge at his own discretion. Seventh- 
ly, I give to my cousin Catherine Beall, my old family gold watch 
and sleeve buttons. | hereby nominate, constitute, and appoint 
my friend, John H. Mann, to be executor of this, my last will and 
testament,” &c. The will was signed and sealed by the testator, 
and attested in proper form by three subscribing witnesses, name- 
ly, Lewis A. Dugas, James M. Moody, and Charles McCay. 

On the 24th day of August, 1847, it was proven at Chambers 
before I. P. Garvin and W. V. Beall, Justices of the Inferior 
Court of Richmond county, upon the oath of James M. Moody, one 
ofthe attesting witnesses. And at the September term. 1847, being 
offered for record, before the Inferior Court of Cass county, when 
sitting for ordinary purposes, James H. Beall, an heir at law of the 
testator, entered his caveat against the record thereof, upon the 
grounds— 

1st. That James G. Stallings at the time of making said will, 
was not of sound and disposing mind and memory. 

2d. Because James G. Stallings did not execute the will. 

3d. Because James G. Stallings was imposed on by the false 
and fraudulent representations of John H. Mann, principal lega- 
tee named in the will, of, and concerning the character and con- 
duct of the caveator, and was thereby unduly induced and influ- 
enced to disinherit the caveator. 

4th. Because, if the testator executed the will, it was done 
trom the over-persuasions and importunities of John H. Mann, 
and his friends, to obtain quiet and repose, being at the time at 
Mann’s house. ; 

5th. Because, the mind of the testator, at the time of executing 
the will, was exceedingly imbecile and weak, and divers fraudu- 
lent practices we1e employed to induce him to make this bequest 
and unreasonable disposition of his estate. 

6th. Because the will is not sufficiently proven in law to au- 
thorize the same to be recorded, or letters testamentary to be 
granted thereon. 
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The record before us does not disclose what further proceed- 
ings were had before the Court of Ordinary, except that the ca- 
veat was traversed,in each and every particular, by the cousnel of 
John H. Mann, the executor and proepounder of the will. 

On the 9th day of August, 1848, the cause was called and sub- 
mitted to a special jury-trial in the Superior Court, when 
Mann offered and read to the jury the depositions of the three 
subscribing witnesses to the will, taken by commission. Dr, Du- 
gas testified that he saw the testator sign the will, that he attested 
it as a witness in the same room, and directly in his view: that 
when he called on Mr. Stallings that day, as his attending physi- 
cian, he said—* Doctor, I have been making my will—I have been 
intending to do so for some time, and concluded to get it off my 
mind.” After some further conversation on the subject of making 
wills, witness prescribed for the deceased, and was about taking 
his leave, when the deceased requested him to wait till other wit- 
nesses could be called in. Mr. Mann then went out and brought 
in the other witnesses, and the instrument was executed—Stal- 
lings acknowledging it to be his last will. Witness remarked that 
such acknowledgment was necessary. One of the other witnesses, 
he thinks Mr. Moody, inquired if it was not necessary that it 
should be read? Mr. Stallings replied that it was sufficient that 
he acknowledged it to be his will. Some other conversation en- 
sued, of a general character, when witness withdrew. No influ- 
ence, threats, entreaties, persuasions, inducements, or anything of 
the kind, were used, so far as witness knows or believes. He 
saw and heard no fraudulent practices, by John H. Mann, nor 
any one else. Mr. Stallings signed the will freely and voluntarily. 
When the other witnesses entered the room, Mr. Stallings was in 
a semi-reclining position, propped by pillows, in his bed. The will 
lay on the bed as it had done from the time he entered the room— 
no one e]se was in the room—witness was his sole attending phy- 
sician during his last illness, after reaching Augusta. At the 
time the will was executed, testator was perfectly sane, but much 
concerned about his spiritual welfare and condition, to which he 
often alluded. He was fully conscious of what he was doing, and 
competent to the proper discharge of ordinary business, before 
and after the will was made. He saw no evidence of mental ab- 
erration. He lived four days after signing the will, and his mind 
never wandered till three or four hours before kis death. He 
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spoke on business matters with entire coherence and intelligence, 
and referred to transactions between witness and himself, in his 
usual manner. When witness first came into the room, the tes- 
tator was alone, and the will and other papers were by him, on 
the bed, as though he had been xamining them. He wascalled to 
see Mr. Stallings, on the day previous to the making of the will, 
when he first reached the city. The paper is in the hand-writing 
of John H. Mann, and was executed in his house. It was not 
read in the presence of witness. Mr. Stallings died in Mann’s 
house ; witness saw him several times a day ; when he first visi- 
ted him, he was very much debilitated, but able to walk. He 
usually remained with him as Jong as he could, conversing on 
general topics, sometimes on religious subjects. Mr. Stallings 
was feeble in body, when the will was signed, but not in mind, 
so far as he could discover. He could walk from one room to 
another, with assistance, two days before his death. During the 
time he was with him, when the will was executed, he remained 
in the same position, except that he raised himself up, without 
difficulty, to sign the will, which he did on a book that was hand- 
ed him for that purpose. He stated to witness that he came 
down the Rail Road, to see whether he could not do something 
for him, as he was declining daily while he remained in the up- 
country. Mr. Mann’s white family were in Cass county, at the 
time. Deceased’s disease was disurder of the stomach and bow- 
els, of which dyspepsia was the origin. He seemed entirely 
calm when he executed the will, and witness saw no symptom of 
a troubled mind, during his sickness, except upon religious sub- 
jects. He has known Mr. Stallings for ten or twelve years. Du- 
ring his last illness, he conversed with him frequently about his 





planting interest, and his affairs in general. He was concerned 
about his future state, but it did not affect at all the clearness of 
his mind. There was no sign of derangemeut, except within a 
short period before he expired, which is usual with dying per- 


sons. 

McCay confirmed, in every particular, the testimony of Dr. 
Dugas. He was passing down the street to market, and was 
called in by Mr. Maun, to attest the will, When he came into 
the room, he tound the testator and the Doctor alone, and the 
will and other papers lying on the bed, as already stated. He 
heard Mi. Stallings siy, sometime before his death, that he meant 
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to sell his property in Cass, and return to Richmond county, 
where he formerly resided. Mr. Moody, also, corroborated the 
proof as before rehearsed. He stated that the testator, during 
the time the party were present, took part in the conversation 
upon general topics, and he deemed him capable of transacting 
any ordinary business. During the previous wiuter or spring, 
Mr. Stallings was at Mr. Mann’s house, in Augusta, in bad health. 
He frequently called at the store of witness, and stated that he 
intended selling out in Cass, and returning to Richmond—and 
that if he could not dispose of his place there to advantage, he 
would give it to Mr. Mann’s son James, if he would live there; 
that Mr. Mann’s family were nearer to him than any relatives he 
had, and that he could not receive the attention in the up-country 
that he could in Augusta, on account of the absence of Mr. Mann’s 
family, who had been in the habit of attending on him when sick. 
He was called from his store, which is under Mr. Mann’s dwel- 
ling-house, and where he was attending to his usual business, to 
witness the will. The deceased raised himself from the pillow, 
to sign the will, and then laid himself back again, in which posi- 
tion he remained until he left the room. Witness, in a conversa- 
tion with Mr. Beall, the caveator, tuld him that the. legacy given 
to Mr. Mann, was probably intended as compensation for the care 
taken of the testator by Mr. Mann and his family, from time to 
time, when he was sick—that he was surprised he had not given 
them more, for that it was generally believed that he would leave 
them the bulk of his property. 

The testimony being closed, on the part of the propounder of 
the will, Dennis Dent, James Dent, Thomas Whitsell and 
Brown, were examined by the caveator. Dennis Dent stated 
that he had been acquainted with James G. Stallings, for forty 
years, but having lived out of the State for thirty yeas past, he 
had only seen him occasionally during that time. He is acquaint- 
ed with his legal heirs, viz: James S. Beall, Jane Jones, Valinda 
Towns and Eliza Townsend. James S. Beall is the nephew of 
James G. Stailings, being the son of his half-sister, Eliza, who 
married Rinson D. Beall, the father of James S. Beall, and the 
other three sons. He never had any conversation with him res- 
pecting the disposition of his prope ty. They were intimate in 
early life. Last time witness saw him, was at his house,in July 
ot August, 1835. James G. Stallings had other persotis standing 
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in the same vehonion 4 tow reed him, as those already snidtiened, 

viz: Elias Stallings and Keziah Stallings. He does not know 
whether either of them be living, or if dead, whether they left 
any heirs. Caveator’s mother was sister of the half-b!ood, on the 
father’s side, to deceased. Mrs. Mann, Charlotte Stallings, and 
Harriett ‘Terrentine, formerly Harriett Stallings, were cousins of 
the testator, as witness has always understood. James 8. Beall’s 
father was the brother of witness’s wife; witness has resided in 
Tuscaloosa, Alabama, for twenty years, and has not seen the tes- 
tator for the last five years. 

James Dent has known the testator since 1805, and was inti- 
mate with him from 1830 up to the last time he saw him, in Sep- 
tember, 1846. He knows the heirs at law of the deceased, viz: 
Capt. Elias Stallings, Keziah Stallings, (if alive,) James S. Beall, 
Jane Jones, Valinda Towns and Eliza Townsend. In the years 
1840 and 1841, he spoke often with James G. Stallings, touching 
the disposition of his property. He invariably declared his in- 
tention of devising his property to Valinda Towns and Eliza 
Townsend, who he said stood more in need of it than any of his 
relatives, except one negro whom he proposed leaving to Char- 
lotte Stallings; at the same time he stated that he would make 
John H. Mann and James 8. Beall, his executors. He expressed 
the same purpose, as it regards his effects, in 1843. When he 
visited him, when he last saw him, in 1846, he said nothing about 
his property. The conversations which witness held with the de- 
ceased were mostly during their morning and evening walks on 
the plantation, when no one was present. Deceased was a kind 
and humane master, and did not manifest any particular anxiety 
about the disposition of his property after his death. 

Thomas Whitsell swore that he became acquainted with the 
testator in 1845, during his visit to Dooly county, where he spent 
some ten or fifteen days. That he had repeated talks with him 
during that time, but did not know him previously. He came to 
purchase land—spoke of James 8S. Beall as his nephew, and said 
he would buy provided James S. Beall would take charge of the 
hands, which he proposed sending down; observed that he might 
as well be troubled with them as himself, for that he expected to 
give him his property any how. He said_ nothing about making 
a will. Witness lives about 2} miles from James 8. Beall. 

Brown testified that the family of John H. Mann were at the 
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house of Stallings in Cass county, when he died; that Stallings 
left there a short time before he died, very sick; that Mrs. Mann 
seemed very anxious for him to get off, stating that Dr. Young ad- 
vised it; that deceased had twenty-nine negroes in Cass county, 
and that his land trere was worth three thousand dollars. He 
was overseer for the deceased, but cannot estimate the value of 
his estate. He understood that he owned other negroes below. 
As rebutting testimony, Wm. Bell was introduced, who stated 
that some four or five days before James G. Stallings went to the 
up-country the last time previous to his death, he desired witness 
to get Robert Clark, Esq., to come and draw his will, and to be 
present as a witness himself. He stated that he wished to leave 
Lucinda to Hannah, (meaning the wife of John H. Mann, whom, 
he usually so called,) that he did not wish the woman and her 
family scattered, and expressed regret that he had not left them 
with Mrs. Mann when he sent them to the up-country; he said 
he wished his will made at once, for that he might grow worse, 
and be out of his proper mind. Witness missed seeing Mr. 
Clark, and Mr. Stallings left without making his will. Ata 
previous time when he first returned from a trip to the up-coun- 
try, he said he was sorry he had sent Lucinda up—wished he had 
left her with Mrs. Mann, and said he would not have sent her up 
but on account of her son Daniel, whom he could not do with- 
out, and he was unwilling to part him from his mother; that if 
he had expected to come down so soon, he would not have sent 
them up. He has often heard Mr. Stallings speak of Mrs. Mann, 
(whom he usually called. Hannah,) as his favorite relative. He 
said he always hated to leave her house. This was a common re- 
mark. These things transpired in 1845 and 1846, when witness 
lived with deceased as overseer. He recollects nothing more ex- 
cept hearing Mr. Stallings say, that when he had got fixed in Cass, 
he intended getting Mrs. Mann to spend her summers there, ifhe 
could. He has known Mr. Stallings for twenty years; as already 
stated, he lived with him in 1845 and 1846, and near him in Rich- 
mond county in 1847. When he moved to Cass, witness went 
with him in charge of his negroes. For fifteen years or more, he 
seldom visited Augusta without stopping one night, or longer, at 
testaior’s house ; wituess residing in Columbia, some twenty miles 
above. Mr. Stallings frequently staid with his family at the 
house of witness. 
Dr. Robert M. Young, in support of the will, swore that he was 
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the attending physician of deceased, during his last illness in Cass, 
that he was very sick, and had been so for some time. He had 
frequently before been benefitted by riding on the Rail Road, and 
witness advised him to take a trip to Atlanta, and to make an ex- 
cursion up and down the State Road. He accompanied him in 
this tour. Instead of getting better, he became worse. He rest- 
ed badly the night they arrived at Atlanta, witness went to the 
Stone Mountain—Mr. Stallings was to tarry till he returned. 
When he got back, he found he had departed for Augusta. He 
mentioned that he wanted to go to Augusta to arrange his affairs, 
for he could do it better there than any where else. He ex- 
pressed, likewise, a desire to see Mr. Mann. He considered 
his disease an ulceration of the mucous membrane of the stom- 
ach and bowels, of which he died. On one occasion when he 
visited Mr. Stallings, he had a paper before him, and wanted wit- 
ness to stay and attest it, and other persons were to come in for 
that purpose. He remained a while, but no one else coming, he 
left, and does not know whether the will was executed or not. 
This occurred a short time before he left Cass county the last 
time. He left home finally, at the instance and by the advise of 
the witness, who urged him to go, even if it should be raining a 
little. On the morning he left, he came to the house of witness 
in a buggy, and went from his house to the Rail Road iu his, wit- 
ness’s carriage. 

The testimony being closed on both sides, the Court discharg- 
ed the jury until the next morning, and upon the announcement 
that four counsel would argue the case, the presiding Judge re- 
marked, “that his mind was made up, and that the combined eloquence 
of the world could not change it ;” but that he would not say on 
which side it was made up. On the day following, one of the 
counsel for caveator addressed the jury, who was followed by one 
of the counsel onthe other side. The concluding argument against 
the will having been submitted, and the attorney, in reply, being 
about to ivan the jury, was mapper by the Court with the re- 
mark that “it was unnecessary.’ 

Counsel for the caveator requested the Court to charge the ju- 
ry, Ist. That inasmuch as John H. Mann wrote the will, and took 
a considerable benefit under it, the presumption of law is against 
the act, and that they must be satisfied by evidence dehors the 
instrument, that it was the free and voluntary act of a capable 
testator, and executed with a full knowledge of its contents and 
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and effect. 2d. That as the testator reposed such entire confi- 
dence in Mr. Mann, the draftsman of the will, clearer proof should 
be produced by him that Stallings knew its contents. 

The Court charged the first principle to be law. As to the 
second instructions prayed for, he refused to give them. On the 
contrary, he was of the opinion “that sufficient evidence had 
been adduced, already of the fairness of the will; that it was not 
necessary to the validity of the will in this case, that it should 
have been read over to the testator in the presence of the wit- 
nesses.” The Court further “ gave it as cts opinion that not the 
slightest evidence had been adduced of fraud in the procurement 
of the will; that it was, however, the privilege and the duty of 
the jury, if they thought differently, so to find.” To which pro- 
ceedings and charge of the Court, the caveator, by his counsel, 





‘ excepted. 
[1.] In the case of Gryle vs. Gryle,1 Ves. Jr. 11, Lord Hard- 
wick doubted whether it was a sufficient execution, and publica- 
tion of a will, for the testator to say before the witnesses, “ this 
is my will,” without some further act on his part. But those 
doubts have long since vanished, aud modern adjudications have 
gone to the extent of deciding that a will is duly executed and 
published, though the witnesses neither saw the testator’s sig- 
nature, nor were made acquainted with the instrument, they at- 
tested, provided they were requested by the testator to subscribe 
the memorandum of attestation. British Museum vs. White, 3 
M. and Pay.689. S.C. 6 Bingh. 310. Wright rs. Wright, 5 
M. & P. 316. S. C.7 Bingh. 457. Johnson vs. Johnson, 1 
Cromp. and Mees. 140. 

[2.] But to this general principle, there is an important quali- 
fication, which is this: That while it is true, that where a testa- 
tor, of sound and disposing mind, executes a will, the law pre- 
sumes that he was cognizant of the contents. Yet, if the drafts- 
man of the will takes a considerable benefit under it, the trans- 
action will be viewed with extreme jealousy, and the jury must, 
in that case, be satisfied that the testator knew the contents of 
the will. Direct proof is not absolutely necessary. They may 
come to this conclusion upon circumstantial evidence. Paske vs. 
Ollat, 2 Phill. 325. Ingram vs. Wyatt, 1 Haggard, 394. Barton 
vs. Robins, 3 Phill, 455, note. Billinghurst vs. Vickers, 1 Phill 
187. Wood rs. Wood, Ib. 387. 

60 
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By the Civil Law, if a person wrote a will in his own favor, 
the instrument was rendered void. Dig. Lid. 48, t. 10, s. 15, and 
Lib. 34, t.8. Unless the name of the heir was expressed by 
the hand writing either of the testator or of the witnesses. Sed 
his omnibus a nostra constitutione propter testamentorum sincerita- 
tem, ut nulla fraus adhibeatur hoc aditum est, ut per manus testa- 
toris vel testium, nomen heredis exprimatur, et omnia secundum il- 
lius constitutionis tenorem procedant. Lib. 2 tit X, §4. 

By the law of England, as adopted in this State, a less strin- 
gent rule has been established. Still, it is unquestionably true, 
that Courts here, will look with suspicion upon testaments of this 
character. The presumption is strong against an act done by 
the agency of the party to be benefited, especially where the ca- 
pacity of the testator, at the time the will was executed, was in 
any degree doubtful. The Courts will not presume fraud, but 
they will, under such circumstances, require strong proof of inten- 
tion. 

[3.] We have here the concurrent opinion of the Judge and 
jury, who tried this cause, in favor of the will. The intrinsic’ev- 
idence furnished by the provisions of the will itself, are in its fa- 
vor, and we see nothing in the proof to cast the slightest shadow 
on its fairness; unless therefore, the law has been viclated by 
the misdirection of the Court, we should be inexcusable for dis- 
turbing the verdict and judgment which have been rendered. 

[4.] In the opinion of this Court, the declaration of the presi- 
ding Judge on the closing of the testimony, connected with the 
subsequent act of the Court, in arresting the progress of the ar- 
gument upon the facts to the jury, was irregular and an improp- 
er interference with the rights, as well of the counsel as of the ju- 
ry. It is the privilege of all parties, under the constitution of the 
State, to be heard in the prosecution and defence of their rights, 
personally, or by attorney, and it should not be disparaged or dis- 
couraged. Knowing and feeling as we do, how indispensable 
full and free argumentation is, to the ascertainment of truth, we 
are unwilling to sanction any conrse of proceedure calculated to 
repress it. 

As to the direct charge, we see nothing in that to warrant a re- 
versal. The Court recognised the doctrine upon which counsel 
for the caveator rested the case. The Judge was requested to 
instruct the jury, that clearer proof ought to be produced of the 












GAINESVILLE, SEPTEMBER TERM, 1848. 471 


Beall vs. Mann. 








fairness of the will. Even if such had been his opinion, it would 
have been error to have so stated. In Aylwin vs. Vilmer,12 Mass. 
R. 22, the judgment of the Court of Common Pleas was rever- 
sed, and a venire facias de novo awarded, because the charge was 
calculated to make the jury understand, that the evidence offer- 
ed was wholly insufficient. Perhaps it would have been better, to 
have simply declined giving the charge asked, without adding, that 
further evidence need not be adduced, of the fairness of the will. 
This seems like undertaking to judge for the jury, and almost 
amounts to a declaration to them, that any consideration of the evi- 
dence was wholly unnecessary. We apprehend, however, that 
the Court meaut to say only, what is more definitely stated in 
the remark which followed, namely, that it was not necessary to 
the validity of the will in this case, that it should have been read 
over to the testator in the presence of the witnesses, and that they 
might find a verdict for the propounder of the will, inthe absence 
of such direct proof. 

[5.] The Court, in its charge, gave it as its opinion, that not the 
slightest evidence of fraud in the procurement of the will, had 
been proven. In Stell and Glass, 1 Kelly, 475, the question is 
discussed, as to the respective province of the Court and jury in 
the trial of causes, anda rule attempted to be educed, which 
would approximate as near to accuracy as the nature of the sub- 
ject would admit of. And it was this, that every charge should 
distinguish clearly between the law and the facts, so that the jury 
cannot misunderstand their rights, or their duty, nor mistake the 
opinion of the Judge upon matters of fact, for his direction in 
point of law. This distinction is all important, and we think 
could not have been misapprehended by the jury on the trial of 
this case. There was nothing in the observation which fell from 
the Court, that could have madethe impression on their minds, 
that by law, they could not on the evidence before them, have 
found a verdict for the caveator. But still further to guard them 
against mistake, the Judge very properly reminded them that 
it was not only their privilege, but their duty to find differently 
from his opinion, if they saw fit. 

We doubt whether it would be wise, even in the Legislature, 
to alter the law as it now stands. And yet we are quite clear, as 
we have heretofore declared, that it is altogether better that 
Judges should come short of, rather than transcend their powers 
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in expressing their opinion on the testimony. And to this right 
there are limits although it is not very easy to assign them with 
accuracy. In case of doubt, I would make this infringement on 
the privileges of the jury, sufficient ground for granting a new 
trial. But being entirely satisfied that justice has been done in 
this case, we are unwilling to remand this cause for a re-hearing. 


Judgment affirmed. 


No. 64.—Aurrep Avusteit, Admr. &c. plaintiff in error, vs. 
Parker M. Rice, et al. defendants. 


[1.] We, or either of us, promise, by the 25th December, 1841, to pay W. W. 
Austell, lawful attorney for Frances Bomer, widow cf E. Bomer, deceased, 
one thousand dollars, in full of her and her infant child’s interest in the estate 
of A. Bomer, deceased, for value received. PARKER M. RICE, et ai. 

7th July, 1840. 
The above note held to be payable to W. W. Austell, and that the words, 
“ lawful attorney for Frances Bomer, widow of E. Bomer, deceased,” are de- 
scriptive of the person, and that he in life, and his administrator after his 
death, may maintain anaction on it. Aninfant, by its prochein ami, may sue 
upon a note made payable to itself. 

[2.] Slight consideration is sufficient to sustain a contract, and Courts of Law 
will not look closely into its adequacy. 

|3.] Forbearance to prosecute a legal claim, and the compromise of a doubtful 
right, are both sufficient considerations to support a contract. 

[4.] Fraud in the promisee, without injury to the promisor, is not sufficient to 
invalidate a contract. 

[5.] The moitve with which a party eiiters into a contract, is no part of the con- 
sideration. The consideration must be of some value in the eye of the law, 
and must move from the plaintiff to the defendant. Hence a disappointment 
of the motive, by the fraudulent misrepresentations of the plaintiff, is net a 
fraud upon the contract, and is not available as a defence. 


Assumpsit—Walker Superior Court, tried before Judge 
Wraieut, March Term, 1848. 


The facts are set out in the opinion of the Court. 
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Trirpre and W: H. Unperwoop, for plaintiff in error. 


Axtn, represented by Hooper and Preptes, for defendant. 


Judge Warner, having formerly been counsel in this cause, 
did not preside. 


By the Court——Nisset, J. delivering the opinion. 


Armstead Bomer, sen. died, leaving a will in which the prin- 
cipal part of his estate was left to his wife during life or widow- 
hood, and at her death, to be divided among his children, accor- 
ding to the manner which he prescribed in the will. One of his 
sons had died previous to the testator’s death, leaving a widow; 
Frances Bomer, and an infant child. To this widow he left a 
legacy of fifty dollars, and to that child a legacy of three 
hundred dollars. The executor proceeded to have the will 
proven, and W. W. Austell appeared, representing Frances Bo- 
mer and her child, under a power of attorney from Frances Bo- 
mer, and entered a caveat. In consequence of this caveat, it was 
agreed among the legatees, (the defendants,) and W. W. Aus- 
tell, attorney in fact for Mrs. Bomer, that they would unite and 
resist the probate of the will, and divide the property among 
themselves, allowing to Mrs. F. Bomer, one thousand dollars, and 
to her child, one thousand dollars; the widow of the testator, 
who was tenant for life under the will, coming into the manage- 
ment. It was also understood that Mrs. F.Bomer, for herself and 
child, would relinquish their legacies under the will. This under- 
standing was consummated. The legatees taking possession of 
the estate, divided it among themselves, each getting about 
$2700, and executed und delivered to W. W. Austell, two notes, 
of which the following are copies : 

“ We, or either of us promise, by 25th December, 1841, to 
pay W. W. Austell, lawful attorney for Frances Bomer, widow 
of E. Bomer, deceased, one thousand dollars, in full of her inter- 
est in the estate of A. Bomer, deceased, drawing interest from 
25th December next, for value received. 

Parker M. Rice, 

A. Boner, 

Jno. Bomer, 

Exizasetu Bomer, 

Rost. McMi.uan, 
7th July, 1840.” Tuos. S. Rice. 
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“We, or either of us promise, by the 25th of December, 1841, 
to pay W. W. Austell, lawful attorney for Frances Bomer, wid- 
ow of E. Bomer, deceased, one thousand dollars, in full of her 
and her infant child’s interest in the estate of A. Bomer, deceas- 
ed, for value received. 

Parker M. Rice, 

A. Bomer, 

J. Bomer, 

S. Bomrr, 

EvizaBetu Bomer, 

Rost. McMiuan, 

Tuos. 8. Rice. 

7th July, 1840.” 

One of these notes, it was understood, was given for Mrs. F. 
Bomer’s interest in the estate, and the other for her child’s in- 
terest. The parties united for a while, to resist the probate of 
the will. The legatees, however, as they assert, learning that 
Austell had deceived them in this, that when the arrangement 
was entered into, he represented himself as having no interest in 
the matter, but merely acting as the agent of Mrs. Bomer and her 
child, whereas, he was in fact, by contract with Mrs. Bomer, the 
owner of all her interest in the estate, changed their position, and 
co-operated with the executor to have the will proven, with an 
understanding with him that the administration should go no far- 
ther than the probate. The will was proveu. I should have 
stated that a part of the understanding between Austell and the 
legatees, was, that Mrs. I’, Bomer and her child, in the event of 
the will being set aside, should not come in for any distributive 
share, other than the two thousand dollars agreed to be paid 
them. 

These things being done, W. W. Austel. died, and his adminis- 
trator instituted suit upon the notes against all the defendants. to 
which action they pleaded that the notes were without consideration 
and void, and that they were procured by fraudulent devices and 
representations, and therefore void. 'The latter plea set forth that 
the fraud consisted in Austell’s representing himself as the agent 
for Mrs. Bomer and her child, and that the notes were for her use 
and that of her child, and that he had no interest in them, where- 
as, in fact, he was, by contract with Mrs. Bomer, the owner of 
one half the amount which defendants had agreed to pay. Up- 
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on the hearing, the presiding Judge instructed the jury, that so 
far as concerns the note given for the child’s interest in the es- 
tate, the plaintiff had no right to sue upon it, and that the person 
legally entitled to sue, was the child by its nert friend—that so 
far as the note given for Mrs. Bomer’s interest is concerned, 
that was without consideration. And that the notes were, if the 
jury believed the witnesses, proven to have been obtained by gross 
and palpable fraud. To these instructions the plaintiff excepted. 

[1.] The first question for our consideration is this: Was the 
administrator of W. W. Austell entitled to sue on the second 
note before transcribed? The rule is, that he who has the legal 
title to a note, is the person who can maintain an action on it. 
If, on the face of this paper, the legal title was, by the parties to 
it, cast upon W. W. Austell, he, when in life, could have main- 
tained an action, and upon his death, the title devolved upon his 
legal representative, who, in this case, is the administrator. We 
are in a Court of Law, and must determine this case upon legal 
principles. Were this note payable to the infant, he might sue 
on it by his prochein ami. A contract executed may be enforced 
by an infant, although not against him, as a general rule. A 
note payable to an infant may be collected by him, through the 
agency ofaneaxt friend. Chitty on Bills,20. Warwick vs. Bruce, 
2 Maul. & Selw.205. Teed vs. Ellworth,14 East, 210. 6 Taunt. 
118, S. C.in error. Holliday vs. Atkinson, 5 B. & C.501. Kyd, 
30. Bac. Ab. Infants, 1,6. This note is not, payable to an in- 
fant, nor is it made payable in terms to any one for his use. It 
is made payable to W. W. Austell, lawful attorney for Frances 
Bomer, widow of E. Bomer, deceased. The consideration of 
the note is expressed to be the interest of Frances Bomer and her 
infant child, in the estate of A. Bomer, deceased. There wasno 
plea filed in abatement. The question as to the right of the pres- 
ent plaintiff to sue, is made upon the face of the pleadings. Up- 
on the note and the pleadings, therefore, we see no legal title in 
the infant. The note would not support an action in favor of 
any one not a party to it. Besides, the legal title to this note, is, 
by contract, evidenced by the note, in another. It is in the pay- 
ee. The Court below was therefore in error, when it ruled 
that the action ought to have been brought by the infant child of 
Mrs. F, Bomer, by its next friend. This may be true, however, 
and yet the action be properly brought by the administrator of 
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W. W. Austell. We think that he is the payee of the note, and 
the legal right to recover was inhim. Here isa written promise to 
pay him ; the words “lawful attorney for Frances Bomer, wid- 
ow of E. Bomer, deceased,” are descriptive of the person, and 
may be rejected. The contract is with him; the undertaking is 
to pay him. If we view this case in the light of the facts devel- 
oped upon the trial, then the action is brought properly, for by 
the proof, Austell was the agent of Mrs. Bomer, to procure a 
settlement of her and her child’s interest in the estate of A. Bo- 
mer, deceased, with an interest in the fund to be reaiized—he, by 
contract with Mrs. F. Bomer, was to receive a part of what he 
might be able to realize. He is not the agent of her child; there 
was no evidence ofthat. In the nature of the case, he could not 
be, for that child was legally and in fact an infant. If an agent 
has a special property or interest in the subject matter of the 
contract, he may sue on it. Chitty on Contracts, 230, and au- 
thorities there cited in notes. 

The note may be held as evidence of a trust—an implied trust. 
It shows that the money, in equity, belongs to the infant child of 
Mrs. Bomer, and that Austell is the trustee. Let that beso, and 
still here, in a Court of Law, we are to look alone to the inquiry, 
where rests the legal title? Ifthe note proves a trust, still the 
legal estate is in the trustee, and he is entitled to sue at law. But 
reverting to our first position, we think that the contract is with 
Austell; he is the payee; the title to the note was in him, and 
passed at his death to his administrator. Chitty on Bills, 534, 
535. Smith vs. Kendal,1 Esp. R.231. 6 T. R.123. 1 M. §& 
Selw.723. 4 Mass.258. Buffum vs. Chadwick, 8 Mass. 103. 1 
Paine C. C. R.252. 3 Wash. C. C. R. 560. : 

[2.] The next error assigned, is upon the opinion of the pre- 
siding Judge, that the note to Austell, given on account of Mrs. 
Bomer, is void for want of consideration. A Court of Law will 
not look closely to the adequacy or inadequacy of a considera- 
tion. There must be some consideration—the amount of it is 
left with the parties. It is not the province of Courts to make 
contracts, to see to it, that none are enforced but such as are 
strictly equitable, but to enforce them when lawfully made. 
Slight consideration will sustain a contract. The best rule, for 
clearness and simplicity, upon this subject, which I have seen, is 
laid down by Mr. Smith in the following words: “ Any benefit 
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accruing to him who makes the promise, or any loss, trouble, or 


disadvantage undergone by, or charge imposed upon him to 
whom it is made, is sufficient consideration in the eye of the law 
to sustain an assumpsit.”  Siith on Contracts, 87. 

[3.] Let us test this contract by this rule, and I think it will be 
seen that there is consideration, quite sufficient, to sustain it. 

Mrs. Bomer, by her agent, had caveated the will of A. Bomer, 
deceased, the object of which was to sect it aside, that she and 
her child might come in and share equally with these promisors, 
in his estate. Let it be conceded, that ske could not come in 
by law—yet her child could, being the representative of a son 
of testator, deceased. Pending the caveat, it is agreed, that 
she will relinquish her legacy of fifty dollars in the will—that the 
parties are to unite in preventing the execution of the will—that 
the promisors are to take the property into possession, and dis- 
tribute it among themselves; and im consideration of her legacy 
relinquished, and of the right to dis‘ribute the property among 
themselves, undisturbed by the child, who was (the will being set 
aside) as much entitled as themselves ; they make these two promis- 
sory notes, amounting to two thousand dollars. 

Now what is the benefit accruing tothem? First, they get the 
small legacy of fifty dollars, left to Mrs. Bomer. Second, they 
compromise the claim which Mrs. Bomer set up in behalf of her 
infant child, upon the estate of its grand-father. And what was 
this compromise worth to them? It was worth the difference be- 
tween what they agreed to pay, in satisfaction of the child’s inter- 
est in the estate, when equally distributed, aud what that interest 
actually would be. They agreed to pay $1000; and the distribu- 
tive share which, by the arrangement, they each realized and row 
hold, was proven to be about $2700. Include what tiey agreed 
to pay Mrs. Bomer, which was $1000 also, and still they make 
by the arrangement, about $700. Excluding that and looking to 
the arrangement in reference to the child’s interest in the estate 
alone, and the arrangement benefiied them something like $1700. 
Proving the transaction, as they did on the trial, as I have repre- 
sented it, and still in possession of all the property, I must say 
that it required some hardihood to enable these defendants to 
claim that either of these notes was without consideration. We 
are not here to do equity between all these parties; as the matter 
stands before us, we believe that there was ample consideration 

VOL. V. 61 





478 SUPREME COURT OF GEORGIA. 


Austell vs. Rice, et al. 








for the note. The relinquishment to them of Mrs. Bomer’s lega- 
cy, is a small but valuable consideration. And the compromise 
of the caveat was also a sufficient consideration. Whether that 
caveat would or not have been successtul, is not for us to deter- 
mine. Mrs. Bomer had the right, in behalf of her child, to resist 
the will, and to move to set it aside. And if set aside, the child 
would be a distributee. The compromise of a suit, although the 
legal right to recover be doubtful, is a consideration which will 
support a contract. It does not vary the matter, that the child 
would not be bound by the compromise. Itisnot with them, in 
a Court of Law, to plead that. They have not plead it. 

Were they in a Court of Equity, offering to do equity, 
the matter would be different. We must look at the rights of 
these defendants, in the light of their own contract, and of their 
actings aud doings under it. The agreement to set aside the 
will, or rather to consider it as set aside, lies at the foundation of 
the transaction. That done, the child was a distributee. It had 
a legal right by their concession. That right was the basis of 
the settlement. And the compromise of that right is a valuable 
consideration. And aside from this view of it, Mrs. Bomer, in 
behalf of her child, only a year or two old, was in the act of pros. 
ecuting a suit to set aside a will, which, if successful, would let 
her child into a distributive share of the testator’s estate, and for 
ove shousand dollars she consents to abandon it, and permit these 
defendants to take and enjoy it. That compromise or abandon- 
ment, would seem to me to be a sufficient consideration. That 
a slight consideration is sufficient to support a contract, and a 
Court of Law will not enquire into the adequacy of it; See Smith 
on Contracts, 88, 89,90. Williamson vs. Clement,1 Taunt. 523. 
Willets vs. Kenedy, 8 Bing. 8. Burr vs. Guy, 4 East, 194. 
Bainbridge vs. Firmston, 1 Perr. §& Dav.2. Wilkinson vs. Olive- 
ria,1 Bing. N. (1.490. 10 Ad. & El. 309. 2 Ld. Raymond, 
1164. 8 Ad. §& El.846. 6 Ad. §& El. 439. 5 M. & W. 551. 
Chitty on Contracts, 30,31,32. 2 Har. §& Gill.114. 2 Bay, 380. 
5 Ham. 471. 1 Met.93. 2 Hill, 606. 1 Ball & Beatty, 34. 

As to forbearance to prosecute a legal claim, and the compro- 
mise of doubtful rights, being a sufficient consideration—see Chitty 
on Contracts, 35, notes 43, 44. 6 Munf. 406. 1 Bibb,168. 2 Ib. 
448. 4 Hawk. 178. 17 Pick. 476. 1 Bro. C. C. 22, 26, note a. 
6 Watts, 421. 14 Conn.12. 1 Watts § Seg. 467. 4 Metc. 270, 
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6 Monro,97. 2 Rand. 442. 5 Watts, 259. 1 Watts, 216, 217. 
2 N. Hamp. 97. 1 Wright, 660. 4 Pick. 97. 14 Johns, 466. 
2 Wend. 184. 7 Ad. § El. 19. 8 Bing. 5. Lawrence vs. Beau- 
bien, 2 Bailey, S. C. 623. 

The Court farther charged the jury, that if they believed the 
witnesses, the obtainment of the notes was founded in gross and 
palpable fraud. This manner of instructing the jury is within 
the rule this Court has several times laiddown. The Judge leaves 
the veracity of the witnesses to be judged of by the jury, and ex- 
presses his own opinion upon the testimony. He says to them, 
that if they find the witnesses credible, then gross and palpable 
fraud is proven. The fact of fraud or not, is for the jury to de 
termine. The Judge has the right to express his opinion upon 
the evidence. It is impossible, however, not to see that his man- 
ner of doing it is well calculated to cause them to understand it 
as a direction to them, and in that respect, the charge is by no 
means to be approved. 

[4.] The defendant’s plea is, that the notes are void because 
fraudulently obtained, and it charges the fraud to consist in this, 
that the agent, Austell, represented that the notes were for Mrs. 
Bomer and child, and that he had none or a very ‘little interest 
in them, when in fact he was, as subsequently appeared, interes- 
ted as owner of one half the amount which they agreed to pay. 
They farther say, that their motive or intention was to make pro- 
vision for Mrs. Bomer and her child, and by Austell’s fraudulent 
misrepresentations they have been defeated in that intention. 
Admitting the plea to be sustained by the proof, then, in our 
judgment, according to law, it is not such a case of fraud as will 
invalidate the notes. That the false statements of Austell were 
morally wrong, is very clear. They constitute a fiaud, but it is 
a fraud without injury. “Damnum absque injuria.” Fraud with- 
out injury, or injury without fraud, will not sustain an action, or 
a defence. Both must exist. Administrators of Green vs. Bry- 
ant, 2 Kelly, 66. 2 Kent’s Comm. 489. 3 Buls.-R.95. Wheth- 
er the agent, Austell, misrepresented his interest in the transac- 
tion or not; whether the plea be true or false, the defendants 
will have neither more nor less to pay on their contract. If it be 
true, it does not increase their liability ; they are"not injured by 
it, and have no right to complain. 

Again, to make the fraud available to them, it must refer to 
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and affect the consideration which moved them to execute the 
notes—it must reach and lessen the benefits which they derived 


from the contract. 

‘[5.] The consideration, the benefit accruing to them, is the 
cause of the contract—the motive with which they entered into it, 
is no part of the consideration. And if that motive, therefore, be 
defeated by the freudulent misrepresentations of the other party, 
the law cannot regard it. This distinction between motive and 
consideration, has been recently recognised in England. These 
defendants say, thot their motive was to benefit Mrs. Bomer and 
her child, and in this they have been disappointed, by the fraud- 
ulent conduct of Austell. Let all this be true, and it is all one 
side of the contract. The law cannot regard, in just such a case 
as this is, either the motive or the fraud which defeatsit. It must 
still look to the contract; that is to be sustained or not by legal 
rules. Suppose, for example, there were no consideration for 
these notes, but the benevolent motive to benefit Mrs. Bomer 
and her child—no benefit of any kind to the defendants, and no 
loss, or trouble or disadvantage to, or charge upon the promisee ; 
they would be without consideration—nude pacts. If this be true, 
how can that be a fraud upon them, which affects only that be- 
nevolent motive? The Civil Law gives the following definition : 
Nudum pac'um est ubi nulla subest causa prater conventionem, sed 
ubi subest causa fit obligatio et parit actionem.” 

The French Civil Code adopts the definition of the Civil Law, 
and French commentators have taken the distinction I refer to. 
According to their construction, causa, does not mean motive. 
The benefit to the promisor is the moving cause of the con- 
tract. And it must be a benefit which the /aw recognises—not a 
mere gratification of a benevolent or kind dispesition. This view 
of it, as I before said, is taken recently in the English Courts, 
and the distinction between motive and consideration recognised. 
It is, indeed, well understood that the consideration must be of 
some value, and it must move from the promissee to the promis- 
or, and that, whether it consist in a specific advantage to the lat- 
ter, or a loss, trouble or charge to the former. Price vs. Easton, 
4 B. §& Ad. 433. Edwards vs. Baugh, 11 M.§ W. 641. Clut- 
terbreck vs, Coffin, 4 Scott N. R. 509. Crow vs. Rogers, 1 Stra. 
592. Lilly vs. Hays,5 A. & E. 548. Galloway vs. Jackson, 3 
Scott N. R. 753, 763. Thornton rs. Jenyins, 1 Scott N. R. 52. 
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Fuhson'sn, Obie, # ‘M. & W.790. Cowper vs. Green, 7 M. & 
W. 633. 

The distinction is fully illustrated in the late case of Thomas rs. 
Thomas, 2 Q. B. 859. 42 E. C. L. Reports. In that case there was 
an agreement between the plaintiff, who was a widow, and the 
defendant and one S. T. who were the executors of her husband, 
by which, after reciting that the husband of the plaintiff, in 
his life, had verbally expressed his desire that the plaintiff should 
have a certain house, &c. during her life, and reciting also, that 
the defendants were desirous of carrying his wishes into effect, 
it was witnessed that in consideration of such desire, and of the 
premises, the executors would convey the house, &c. tothe plain- 
tiff for life, “ provided nevertheless, and it is hereby agreed and 
deciared,” that the plaintiff should pay one pound yearly for 
ground rent, and should. keep the said house in repair. In this 
case it was held, that respect for the wishes of plaintiff’s hus- 
band was no part of the consideration of this contract, and need 
not be stated in the declaration. Lord Denman, in this case, in- 
terprets the word cause in the definition of a nude pact, as “one 
which confers what the law considers a benefit on the party.” 
In this case, Patterson, J. remarks, “Motive is not the same thing 
with consideration. Consideration means something that is of 
some value in the eye of the law, moving from the plaintiff. It 
may be some benefit to the plaintiff or some detriment to the 
defendant, but at all events it must be moving from the plaintiff.” 
See also Smith on Contracts, note, 53. Broom’s Legal Maxims, 
342, 343. 

As the respect which the defendants had to the wishes of the 
deceased husband—the motive with which they entered into the 
contract—was heid to be no part of the consideration in the case of 
Thomas vs. Thomas, so in this case, the motive, to-wit: a desire 
to provide something for Mrs. Bomer and her child, is no part of 
the consideration. It does not enter into the contract at all. 
The contract is to be viewed as it would be, had there been no 
such motive. The conclusion is therefore irresistible, that if 
there was a fraud upon that motive, it is not a fraud upon the con- 
tract, and cannot be set up in avoidance of it. 

What are the rights of the child, in equity, growing out of 
this entire transaction ; whether this note, or its proceeds may not 
be seized in the hands of the administrator of Austell, and applied 
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to its use ; whether it is not entitled in addition to its legacy of 
$300, or whether, under the circumstances, these defendants may 
not be compelled to pay its full distributive share of the estate of 
A. Bomer, deceased, we express no opinion. I will say, how- 
ever, that it behooves its friends to look to its interests, for they 
are valuable, and its rights unquestionable. 

Let the judgment be reversed. 





No. 55.—Cuartes W. Curistian, plaintiff in error, vs. Wit- 
LIAM Penn, defendant. 


{1.] Where there is a cause of action set forth in the plaintiff’s declaration, 
though defectively set forth, it is amendable at Common Law, and more es- 
pecially so, under our Statute of 1818, whick contemplates a very liberal 
practice, in allowing amendments, both to declarations and answers. 


Case in Chattooga Superior Court, before Judge Wricur, 
April Term, 1848. 


The plaintiff filed his petition against the defendant in the Su- 
perior Court of Chattooga county, as follows : 

“ Georera, Cuattooca County. 

To the Honorable Superior Court, for the county and State 
aforesaid. The petition of Charles W. Christian humbly shew- 
eth, that William Penn, of said county hath injured, and damaged 
your petitioner one thousand dollars. 

For that, whereas, the said defendant heretofore, to-wit: On 
the Ist day of January, 1839, having, or pretending to have a 
demand or debt owing to him, the said defendant, for the sum of 
four hundred dollars, by one William P. Christian, of Elbert 
county, in the State of Georgia, and which thesaid William Penn, 
the defendant, stated was to be paid by the said William P. 
Christian, when the estate of one Maxwell, the father-in-law of 
the said William P. was distributed. And the said defen- 
dant, intending to deceive and defraud your petitioner, wrong- 
fully and deceitfully persuaded one Nathaniel Duncan, the then 
co-partner of your petitioner, to sign the partnership name of 
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your petitioner, for the said William P. Christian’s benefit, pay- 
able to’ him, the said defendant, for the sum of four hundred dol- 
lars; and by falsely, deceitfully and fraudulently representing to 
the said Nathaniel, the co-partner of your petitioner, that thesaid 
William P. Christian was abundantly able to pay the said note, 
and that your petitioner should never be calleé on for payment 
thereof, but should be saved harmless from all liability on account 
of said note, and that the said defendant would never look to 
your petitioner for payment of the same, caused and procured. 
the said Nathaniel to sign the partnership name of your petition-- 
er to the said note of hand without the knowledge of your peti- 
tioner, and fraudulently accepted the same, whereby your peti-- 
tioner became bound to pay the said note, when in truth and iw 
fact, the said defendant, at the time of making such representa- 
tions, well knew the said Will-am P. Christian was not safely to 
be trusted, but was insolvent and unable to pay said note, and 
so your petitioner says the defendant fraudulently deceived your 
petitioner, by representations made by him, and that by means: 
thereof, he hath been compelled to pay the said note, and the in-- 
terest and costs, amounting in the whole to the sum of money 
aforesaid.” 

There were several other counts in the declaration, alleging 
substantially the same facts and transactions contained in the 
first count. 

The plaintiff subsequently filed an amendment to his petition,, 
as follows: “And for that, whereas, also your fetitioner, and. 
one Nathaniel Duncan, being partners in trade, and carrying on 
business in co-partnership as merchants, and dealers in goods 
and were asa firm m the business aforesaid, to-wit: on and before: 
the 11th day of March, 1838, and being such merchants and co-- 
partners in the business of goods, wares and merchandise only,, 
the said Nathaniel, fraudulently and without the knowledge 
or consent of your petitioner, executed and issued a certain 
promissory note, for the sum of four hundred dollars, payable 
to the said defendant, as and in consideration of a tract or 
tracts of land of little value, sold and conveyed to the said Na- 
thaniel Duncan by the said defendant, and the said defendant,. 
fraudulently, and without the knowledge or consent of your pe- 
litioner, accepted the said promissory note so issued and execu- 
ted, in the name of the said mercantile firm of your petitioner, 
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and the said Nathaniel Duncan, by the style of Duncan and 
Christian, and received the said note so executed as aforesaid, in 
payment of and for the said tract of land so sold and conveyed to 
the said Nathaniel Duncan as aforesaid, of and from the said Na- 
thaniel, fraudulently and without the knowledge or consent of 
your petioner, and the said defendant fraudulently and injurious- 
ly combining with the said Nathaniel, kept your petitioner in ig- 
norance that your petitioner’s name had been thus unauthorizedly 
used by the said Nathaniel, or that the said partnership name had 
been so used as aforesaid, and after the said note having been so 
executed as aforesaid, your petitioner hath been compelled to 
pay the said note to the said defendant, amounting tothe sum of 
six hundred dollars and forty cents, which he, your petitioner, hath 
paid, and been compelled and held liable to pay, upon the said note so 
executed and accepted as aforesaid, the said Nathaniel Duncan be- 
ing and having become insolvent and unable to pay the said sum 
of money in said note specified, which said note was executed in 
the said partnership name by the said Nathaniel, and received by 
the said defendant fraudulently and without the knowledge or con- 








sent of your petitioner.” 
The amendment contained two other counts, setting forth sub- 


stantially the same cause of action, with the first count of the 


amendment. 

The defendant pleaded the general issue—the Statute of Limi- 
tations and a former adjudication and recovery onthe same note, 
between the same patties, in the Superior Court of Elbert county. 

On the trial on the appeal, at April term, 1848, counsel for the 
defendant moved to reject the amendments, on the ground that 
they contained a new cause of action, and could not be allowed; 
which motion was granted by the Court, and to this decision, 
plaintiff by his counsel] excepted, and alleges the same to be er- 


roneous. 
W. H. Uxperwoop, for plaintiff in error. 
Tripre, ior defendant. 
By the Court—W arnex, J. delivering the opinion. 


The error assigned here, to the decision of the Court below, is, 
the rejection of the amendment offered to the plaintiff’s decla- 


ration. 
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|1.] We think the amendment ought to have been allowed, un- 
der the rule as it existed at Common Law, and more especially, 
under the provisions of our Statute. By the Common Law rule, 
when a declaration shows a title or cause of action defectively set 
forth, itis amendable. Murphy vs. Lawrence, 2 Kelly’s Reports, 
260,-1. 

The cause of action set forth in the plaintiff’s original declaration, 
was the fraudulent procuring one of the co-partners to execute a note 
tothe defendant,for the sum of four hundred dollars, whereby the 
plaintiff, as one of the partners, was compelled to pay it. Fraud 
on the part of the defendant, in procuring the signature of the co- 
partnership name to the note, and damage resulting thefefrom to 
the plaintiff as one of the partners, constitutes the cause of action, 
as set forth in the original counts of the declaration. 

The original declaration furnished a cause of action by which 
to amend. 

The amendment does not, as was supposed by the Court be- 
low, introduce a new cause of action, but alleges the fraud on the 
part of the defendant, in procuring the co-partnership signature 
to the note of four hundred dollars, for a different object, and ina 
different manner, so as to meet the proof on the trial, ‘and avoid 
a variance between the allegata et probata. 

The fraud in procuring the signature of the co-partnership 
name of Duncan and Christian to the nete for four hundred dol- 
lars, whereby the plaintiff, as one of the partners, was compelled 
to pay it, is, substantially, the cause of action, in both the original 
and amended counts of the declaration. 

The first section of the Act of 1818, declares “that in every 
case, where there is a good and legal cause of action, plainly and 
distinctly set forth in the petition, and there is in substance a copy 
served on the defendant or defendants, or left at their most noto- 
rious place of abode, every other objection shall be on motion 
amended, without delay or additional costs.’ The second section 
of the Act declares, “that no non-suit shall be awarded, 
when the cause of action is substantially set forth in the declara- 
tion, for any formal variance between the allegatiou and p:voi.” 
Prince’s Dig. 442. 

When a non-suit is prohibited, for any formal variance be- 
tween the allegation and proof, the reasou for allowing amend- 
ments, so as to make the record complete, and a protection to 
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the rights of parties, would seem to operate with increased force. 
Indeed, we are of the opinion, the Actof 1818 has not, in the gener- 
al practice of our Courts, received that /iberal construction in re- 
gard to amendments, which the Legislature intended. Our rules 
of practice were doubtless intended to prevent surprise or injus- 
tice, in making amendments to either declarations or answers, by 
requiring notice thereof, to the adverse party, or his attorney ; 
and with this restriction, we think the Courts should be liberal 
in allowing amendments whenever there is a cause of action to 
amend by, as it facilitates the ends of justice, prevents delay and 


costs. 
Let the judgment of the Court below be reversed, and the 
cause reinstated, and the amendments offered be allowed. 


No. 56.—Netson Dickinson, piaintiff in error, vs. Samuen R. 
McCamy, defendant in error. 


[1.] The Statute of Limitations is a wise and beneficial law, and instead of be- 
ing viewed in an unfavorable light, as an unjust and discreditable defence, it 
should receive from the Courts of Justice such support as would make it what 
it was intended to be—a Statute of repose. 

[2 ] If there be no express promise, but a promise is to be raised by implica- 
tion of law, from the acknowledgment of the party, such acknowledgment 
ought to contain an unqualified admission of a present subsisting debt, which 
the party is liable to pay, and not merely that the debt was once due. 

[3.] An acknowledgment in the defendant’s plea, that the signature to the note 
sued on, is his, accompanied with a protestation that the debt has long since 
been discharged, is not sufficient to take the case out of the Statute of Limita. 
tions. 


Certiorari from Cherokee. Refused by Judge Wricur. 
The facts are found in the opinion of the Court. 


Brown, for plaintiff in error. 


Akin, represented by Prexpues, for defendant. 
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By the Court.—Lvumpkin, J. delivering the opinion. 


On the 28th day of March, 1848, Nelson Dickinson applied to 
His Honor, Aveustus. R. Wricut, Judge of the Cherokee Cir- 
cuit, for a certiorari. The petition stated that one Samuel R. 
McCamy commenced suit against the petitioner, in the 818th 
district, G. M. on a promissory note under thirty dollars, dated 
22d Feb. 1836, and payable to the plaintiff one day after date. 
That at the appearance term, payment, and the Statute of Limi- 
tations, were pleaded. Judgment was rendered in the first in- 
stance, by the Justices, and finally by the Court and Jury, against 
the defendant, on the ground that his acknowledgment in his 
plea, that his signature to the note was genuine, took the case out 
of the operation of the Statute of Limitations, notwithstanding it 
was accompanied with a protestation, that the debt had been 
long since discharged, and although it appeared that more than 
six years had run, from the time the debt fell due, to the com- 
mencement of the suit. The record shows that the applicant had 
fully complied with the law, in this behalf enacted, by paying all 
costs which had accrued, and giving bond and security for the 
eventual condemnation money, and future costs. Judge Wright 
endorsed on the petition, “ The above and foregoing petition for 
certiorari overruled, and the certiorari not granted.” 

It has been suggested by the counsel for the defendant in cer- 
tiorari, in the argument, that the Court below refused this appli- 
cation, as it does all others of like character, on the ground that 
he will not interfere with the litigation in Justices’ Courts, be- 
lieving it best for the peace and quiet of the community, that it 
should terminate there. No such reason is assigned in the rec- 
ord, and we are bound to believe that none such exists. It is 
made the duty of the Judges of the Superior Courts, to grant certio- 
raries whenever a proper case is presented. Justice to the Judge, 
therefore, compels us to repel thisimputation, Like all other judi- 
cial officers, our brother has sworn to administer thelaw of the State 
the whole law, whether reasonable or unreasonable, expe- 
dient or inexpedient. And we doubt not he will do it tothe best 
of his ability. 

The point, then, to be decided, is, does the acknowledgment by 
the defendant, in his plea, that his signature to the note is gen- 
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uine, take the case out of the Statute of Limitations, more than 
six years having elapsed before the suit was brought, after the 
note fell due, and notwithstanding the acknowledgment was ac- 
companied with a protestation that the debt had been long since 


discharged ? 

Formerly, perhaps even this acknowledgment would have 
been deemed sufficient. Hellings rs. Shaw,7 Taunt. 608. When 
I came to the bar, more thana quarter of a century ago, I re- 
collect to have heard it said by one of the oldest practitioners, 
(Mr. Paine,) that a defendant could not open his mouth without 
taking the debt out of the Statute. And Lord Erskine said, the 
only safe course a defendant could take when his adversary sent 
a fishing witness, was to knock him down, for though he 
might be proceeded against for the assault, he retained the 
benefit of the Statute as regarded the debt. 

[1.] Of late, however, the current of decisions is much more 
liberal in giving efficacy to this most benign measure. And the 
denial of the existence of the debt, is no longer tortured into an 
acknowledgment of a subsisting liability. 

[2.] True a direct promise to pay, is not indispensably neces- 
sary. Nor is any set form of words requisite to take the case out 
of the Statute.. The acknowledgment, however, must admit that 
the debt continues due at the time of the acknowledgment. Bangs 
vs. Hall, 2 Pick. 368. French vs. Fragin, 7 J. J. Marsh. 425. 
Wetzell vs. Bussard, 11 Wheat; 310. Oliver vs. Gray, 1 Har. 
§ Gill, 204. Furguson vs. Taylor, 1 Hayw. 20. Belles vs. Bel- 
les, 7 Hal. 339. Purdy vs. Austin, 3 Wend. 387. 

In Clementson vs.. Wilson, 8 Cranch, 72, Chief Justice Marshall, 
in delivering the opinion of the Court, says: “ The Statute of 
Limitations is entitled to the same respect with other Statutes, 
and ought not to be explained away. In this case there is no 
promise, buta simple acknowledgment. This acknowledgment 
goes to the original justice of the account, but this is not enough. 
The Statute of Limitations was not enacted to protect persons 
from claims, fictitious in their origin, but from ancient claims, 
whether well or ill founded, which may have been discharged, 
but the evidence of dischargé may be lost. It is not, then, suffi- 
cient to take the case out of the act, that the claim should be pro- 
ved or acknowledged to have been originally just; the acknowl- 
ment must go to the fact that it is still due.” 
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We repudiate, then, those ancient adjudications, which not on- 
ly wrest a man’s words and actions but even his silence, into prom- 
ises to pay. The English Judges deeply regret the latitude 
which their own decisions have assumed. Instead of treading. in 
their steps, we propose to pause and adopt a course which is not 
only more congenial with our state of society, but more in ac-” 
cordance with both the letter and spirit of the Statute. And we are 
glad to find ourselves sustained in this instance, by the highest 
authority in this country, the Supreme Court of the United 
States. 

[3.] In the opinion of this Court, therefore, the judgment in 
ithe Justice’s Court was not warranted by the evidence, but the 
plea of the Statute of Limitations ought to have been sustained ; 
and the Circuit Judge erred in not granting a certiorari on that 
ground. The judgment of the Circuit Judge must consequently 
be reversed, and the certicrari sanctioned. 

Judgment reversed. 





